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JURISDICTIONAL STATEMENT
Jurisdiction in this Court is premised on Utah Code
Annotated, §78-2a-3(2)(e), 1994, and on Utah Rules of Appellate
Procedure 5(e), and an order, issued from this Court on March
1st, 1994, granting the petition of Mr. Vasquez.

STATEMENT OF THE ISSUES
I.

Has Mr. Vasquez demonstrated any error or abuse of

discretion in the denial of his request for appointment of
counsel by the lower court?

STANDARD OF REVIEW
The question of appointment of counsel is a factual
matter, subject to review under the clearly erroneous standard.
Webster v. Jonesr 587 P.2d 528 (Utah 1978).x

STATUTORY PROVISIONS

The City notes that in a recent case, a different
standard of review has been advocated. See State v. Vincentr 845
P.2d 254, 202 Utah Adv. Rep. 31 (Utah App. 1992). In Vincentf this
Court declined to definitively rule on the State's argument,
instead noting that "it is unnecessary, as a practical matter,
that we grapple with that question because we are of the view that
under any of the stated standards, the result is the same."
Vincent at 257. Additional support for the clearly erroneous
standard is also found in St. George v. Smith, 828 P.2d 504 (Utah
App. 1992) . The City would also contend that under any of the
standards advocated or mentioned in Vincentf Mr. Vasquez has failed
to carry the burden of demonstrating either clear error, an abuse
of discretion, or an error of law.
1

Amendment VI of the United States Constitution states:
In all criminal prosecutions, the accused
shall enjoy the right to a speedy and public
trial, by an impartial jury of the State and
district wherein the crime shall have been
committed, which district shall have been
previously ascertained by law, and to be
informed of the nature and cause of the
accusation; to be confronted with the
witnesses against him; to have compulsory
process for obtaining witnesses in his favor,
and to have the Assistance of counsel for his
defence.
Utah Code Annotated, §77-32-2(1), 1992 states:
(1) Counsel shall be assigned to represent each indigent
person who is under arrest for or charged with a crime in which
there is a substantial probability that the penalty to be imposed
is confinement in either jail or prison if;
(a) the defendant requests it; or
(b) the court on its own motion or otherwise
orders and the defendant does not
affirmatively waive or reject on the record
the opportunity to be represented.
STATEMENT OF THE CASE
On June 12, 1993, Mr. Vasquez was charged by citation with
the offense of Soliciting Sex, a class C misdemeanor.

An

information was later filed in the Third Cicuit Court, alleging
the same violation.
On January 10, 1994, Mr. Vasquez appeared at a pre-trial
hearing and requested that counsel be appointed to assist him.
His request was denied.

A petition for interlocutory appeal was

filed on January 18, 1994, and was granted by this Court on March
1, 1994.

2

SUMMARY OF ARGUMENT
Mr. Vasquez has failed to demonstrate any error or abuse of
discretion in the decision of the lower court to deny his request
for appointment of counsel.

ARGUMENT
I.

Mr. Vasquez has not demonstrated error or an abuse of

discretion by the trial court in the refusal to appoint counsel.
Utah Law requires the appointment of counsel for a person
accused of commiting a misdemeanor offense when there is a
substantial probability that the penalty imposed will be
confinement in either jail or prison.

St. George v. Smithf 828

P.2d 504, 181 Utah Adv. Rep. 69 (Utah App. 1992), Utah Code
Annotated, §77-32-2(1), 1992.
In Smithf the issue before this Court was the validity of a
sentence of jail, imposed on a defendant who had originally been
appointed counsel, but subsequently was denied the assistance of
counsel upon motion of the prosecution.

Smith was convicted of a

misdemeanor offense and was sentenced to serve six months in
jail.

The Court reversed the conviction, determining that actual

imprisonment was the defining line for the appointment of counsel
under the Sixth Amendment to the United States Constitution and
that the sentence imposed on Smith crossed that line.
The Court specifically noted that §77-32-2 implements the
requirements of the Federal Constitution, citing Argersinger v.
Hamlin, 407 U.S. 25, 92 S. Ct. 2006 (1972), and Scott v.
3

Illinois, 440 U.S. 365, 99 S. Ct. 1158 (1978).

The Court

specifically noted that:
Scott stated that the "central premise of Argersinger - that actual imprisonment is a penalty different in
kind from fines or the mere threat of imprisonment —
is eminently sound and warrants adoption of actual
imprisonment as the line defining the constitutional
right to appointment of counsel. Scott at 440 U.S.
373, 99 S. Ct. at 1162.
Smith at 506.

Mr. Vasquez has noted that the trial court refused to
appoint counsel to represent him.

He has not, however, noted the

reasons for the denial and the record on appeal is silent as to
the reasons why his request was denied.2

As such, Mr. Vasquez

has failed to show any error or an abuse of discretion in the
lower court's decision to deny his request.

Therefore, his

request for an order requiring appointment of counsel should be
denied, or in the alternative, the matter should be remanded for
findings as to why counsel was not appointed.

CONCLUSION
For any or all of the foregoing reasons, the City
Mr. Vasquez, on April 8, 1994, filed a certificate that
a transcript was not required. Utah Rules of Appellate Procedure,
11(e) requires that the appellant order those portions of the
transcript which they deem necessary. Specifically, it requires
that when an appellant urges that a finding or conclusion of the
court is unsupported or contrary to evidence, "the appellant shall
include in the record a transcript of all evidence relevant to such
findings."
URAP 11(e)(2), emphasis added.
It also expressly
provides that "[n]either the court nor the appellee is obligated to
correct appellant's deficiencies in providing the relevant portions
of the transcript." Id.
4

respectfully reguests that the court deny the appeal of Mr.
Vasguez and remand the case for further proceedings, or, in the
alternative, that the case be remanded to the trial court for
entry of findings as to why Mr. Vasguez1 reguest for appointment
of counsel was not granted.

Respectfully submitted this /4%L day of October, 1994.

MAILING CERTIFICATE
I here by certify that I caused to be delivered/mailed on
this day eight copies of the foregoing brief to the utah Court of
Appeals, 400 Midtown Plaza, 230 South 500 East, Salt Lake City,
Utah, and two copies mailed to the Defendant, Mr. Roberto
Vasguez, at P.O. Box 2693, Salt Lake City, Utah, 84110-2693 this _
//m^ day of October, 1994.
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77-32-1. Minimum standards provided by county for defense of indigent defendants.
NOTES TO DECISIONS
ANALYSIS

gent persons This is a per se rule requiring
reversal of the conviction when such a conflict
o c c u r s S t a t e v Brown, 201 Utah Adv Rep 4
(1992)

— Prosecutors
Cited
Counsd wiTconcurrent prosecutorial obh
gations may not be appointed to defend inch-

Cite<
« * * m State v Vincent, 845 P2d 254
A
PP 1 9 9 2 )

(Utah Ct

COLLATERAL REFERENCES
A.L.R. — Right of indigent defendant in
state criminal case to assistance of investigators 81 A L R 4th 259

77-32-2. Assignment of counsel on request of defendant or
order of court.
(1) Counsel shall be assigned to represent each indigent person who is
under arrest for or charged with a crime in which there is a substantial
probability that the penalty to be imposed is confinement in either jail or
prison if
(a) the defendant requests it, or
(b) the court on its own motion or otherwise so orders and the defendant does not affirmatively waive or reject on the record the opportunity
to be represented
(2) (a) If the county, city, or town responsible to provide for the legal defense of an indigent defendant has arranged by contract to provide those
services and the court has received notice or a copy of such contract, the
court shall appoint the contracting attorney as legal counsel to represent
that defendant.
(b) The court shall select and appoint the attorney or attorneys if
d) the contract for indigent legal services is with multiple attorneys, or
(n) the contract is with an additional attorney or attorneys in the
event of a conflict of interest
(c) If the court considers the appointment of a noncontractmg attorney
to provide legal services to an indigent defendant despite the existence of
an indigent legal services contract and the court has a copy or notice of
such contract, before the court may make the appointment, it shall
d) set the matter for a hearing,
(n) give proper notice to the attorney of the responsible county,
city, or town of the hearing, and
(in) make findings that there is a compelling reason to appoint a
noncontractmg attorney
(d) The indigent defendant's mere preference for other counsel shall
not be considered a compelling reason justifying the appointment of a
noncontractmg attorney

&

•

ion
78-2a-3

JUDICIAL CODE

tional compensation $1,000 per annum or fraction
thereof for the period served.
(2) The Court of Appeals shall sit and render judgment in panels of three judges. Assignment to panels
shall be by random rotation of all judges of the Court
of Appeals. The Court of Appeals by rule shall provide for the selection of a chair for each panel. The
Court of Appeals may not sit en banc.
(3) The judges of the Court of Appeals shall elect a
presiding judge from among the members of the court
by majority vote of all judges. The term of office of the
presiding judge is two years and until a successor is
elected. A presiding judge of the Court of Appeals
may serve in that office no more than two successive
terms. The Court of Appeals may by rule provide for
an acting presiding judge to serve in the absence or
incapacity of the presiding judge.
(4) The presiding judge may be removed from the
office of presiding judge by majority vote of all judges
of the Court of Appeals. In addition to the duties of a
judge of the Court of Appeals, the presiding judge
shall:
(a) administer the rotation and scheduling of
panels;
(b) act as liaison with the Supreme Court;
(c) call and preside over the meetings of the
Court of Appeals; and
Id) carry out duties prescribed by the Supreme
Court and the Judicial Council.

Board of Pardons and Parole except in cases involving a first degree or capital felony;
(i) appeals from district court involving domestic relations cases, including, but not limited to,
divorce, annulment, property division, child custody, support, visitation, adoption, and paternity;
(j) appeals from the Utah Military Court; and
(k) cases transferred to the Court of Appeals
from the Supreme Court.
(3) The Court of Appeals upon its own motion only
and by the vote of four judges of the court may certify
to the Supreme Court for original appellate review
and determination any matter over which the Court
of Appeals has original appellate jurisdiction.
(4) The Court of Appeals shall comply with the requirements of Title 63, Chapter 46b, Administrative
Procedures Act, in its review of agency adjudicative
proceedings.
1994
70-2a-4. R e v i e w of a c t i o n s b y S u p r e m e Court.
Review of the judgments, orders, and decrees of the
Court of Appeals shall be by petition for writ of certiorari to the Supreme Court.
1986
78-2a-5. Location of Court of A p p e a l s .
The Court of Appeals h a s its principal location in
Salt Lake City. The Court of Appeals may perform
arvy of ite functions i n any location w i t h i n t h e s t a t e .
1986

(5) Filing fees for the Court of Appeals are the
same as for the Supreme Court.
1988

78-2a-3. Court of Appeals jurisdiction.
(1) The Court of Appeals has jurisdiction to issue
all extraordinary writs and to issue all writs and process necessary:
(a) to carry into effect its judgments, orders,
and decrees; or
(b) in aid of its jurisdiction.
(2) The Court of Appeals has appellate jurisdiction,
including jurisdiction of interlocutory appeals, over:
(a) the final orders and decrees resulting from
formal adjudicative proceedings of state agencies
or appeals from the district court review of informal adjudicative proceedings of the agencies, except the Public Service Commission, State Tax
Commission, Board of State Lands, Board of Oil,
Gas, and Mining, and the state engineer;
(b) appeals from the district court review of:
(i) adjudicative proceedings of agencies of
political subdivisions of the state or other local agencies; and
(ii) a challenge to agency action under
Section 63-46a-l2.1;
(c) appeals from the juvenile courts;
(d) appeals from the circuit courts, except
those from the small claims department of a circuit court;
(e) interlocutory appeals from any court of
record in criminal cases, except those involving a
charge of a first degree or capital felony;
(f) appeals from a court of record in criminal
cases, except those involving a conviction of a
first degree or capital felony;
(g) appeals from orders on petitions for extraordinary writs sought by persons who are incarcerated or serving any other criminal sentence, except petitions constituting a challenge to
a conviction of or the sentence for a first degree
or capital felony;
(h) appeals from the orders on petitions for extraordinary writs challenging the decisions of the

228

CHAPTER 3
DISTRICT COURTS
Section
78-3-1 to 78-3-2. Repealed.
78-3-3.
Term of judges — Vacancy.
78-3-4.
Jurisdiction — Transfer of cases to circuit court — Appeals — Jurisdiction
when circuit and district court
merged.
78-3-5.
Repealed.
78-3-6.
Terms — Minimum of once quarterly.
78-3-7 to 78-3-11. Repealed.
78-3-11.5.
State District Court Administrative
System.
78-3-12.
Repealed.
78-3-12.5.
Costs of system.
78-3-13.
Repealed.
78-3-13.4.
Counties joining court system — Procedure — Facilities — Salaries.
78-3-13.5, 78-3-14. Repealed.
78-3-14.5.
Allocation of district court fees and
fines.
78-3-15 to 78-3-17. Repealed.
78-3-17.5.
Application of savings accruing to
counties.
78-3-18.
Judicial Administration Act — Short
title.
78-3-19.
Purpose of act.
78-3-20.
Definitions.
78-3-21.
Judicial Council — Creation — Members — Terms and election — Responsibilities — Reports.
78-3-21.5.
Data bases for judicial boards.
78-3-22.
Presiding officer — Compensation —
Duties.
78-3-23.
Administrator of the courts — Appointment — Qualifications — Salary.
78-3-24.
Court administrator — Powers, duties, and responsibilities.
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particular case and may order proceedings in that
case in accordance with its direction.
TITLE II. APPEALS FROM JUDGMENTS
AND ORDERS OF TRIAL COURTS.
Rule 3. Appeal as of right: how taken.
(a) Filing appeal from final orders and judgments. An appeal may be taken from a district, juvenile, or circuit court to the appellate court with jurisdiction over the appeal from all final orders and judgments, except as otherwise provided by law, by filing
a notice of appeal with the clerk of the trial court
within the time allowed by Rule 4. Failure of an appellant to take any step other than the timely filing
of a notice of appeal does not affect the validity of the
appeal, but is ground only for such action as the appellate court deems appropriate, which may include
dismissal of the appeal or other sanctions short of
dismissal, as well as the award of attorney fees.
(b) Joint or consolidated appeals. If two or more
parties are entitled to appeal from a judgment or order and their interests are such as to make joinder
practicable, they may file a joint notice of appeal or
may join in an appeal of another party after filing
separate timely notices of appeal. Joint appeals may
proceed as a single appeal with a single appellant.
Individual appeals may be consolidated by order of
the appellate court upon its own motion or upon motion of a party, or by stipulation of the parties to the
separate appeals.
(c) Designation of parties. The party taking the
appeal shall be known as the appellant and the adverse party as the appellee. The title of the action or
proceeding shall not be changed in consequence ofthe
appeal, except where otherwise directed by the appellate court. In original proceedings in the appellate
court, the party making the original application shall
be known as the petitioner and any other party as the
respondent.
(d) Content of notice of appeal. The notice of appeal shall specify the party or parties taking the appeal; shall designate the judgment or order, or part
thereof, appealed from; shall designate the court from
which the appeal is taken; and shall designate the
court to which the appeal is taken.
(e) Service of notice of appeal. The party taking
the appeal shall give notice of the filing of a notice of
appeal by serving personally or mailing a copy
thereof to counsel of record of each party to the judgment or order; or, if the party is not represented by
counsel, then on the party at the party's last known
address.
(f) Filing and docketing fees in civil appeals.
At the time of filing any notice of separate, joint, or
cross appeal in a civil case, the party taking the appeal shall pay to the clerk ofthe trial court such filing
fees as are established by law, and also the fee for
docketing the appeal in the appellate court. The clerk
of the trial court shall not accept a notice of appeal
unless the filing and docketing fees are paid.
(g) Docketing of appeal. Upon the filing of the
notice of appeal and payment ofthe required fees, the
clerk of the trial court shall immediately transmit
one copy of the notice of appeal, showing the date of
its filing, the docketing fee, and a copy of the bond
required by Rule 6 or a certification by the clerk that
the bond has been filed, to the clerk of the appellate
court. Upon receipt ofthe copy ofthe notice of appeal
and the docketing fee, the clerk ofthe appellate court
shall enter the appeal upon the docket. An appeal
shall be docketed under the title given to the action

Rule 5

in the trial court, with the appellant identified as
such, but if the title does not contain the name of the
appellant, such name shall be added to the title.
(Amended effective October 1, 1992.)
Rule 4. Appeal as of right: when taken.
(a) Appeal from final judgment and order. In a
case in which an appeal is permitted as a matter of
right from the trial court to the appellate court, the
notice of appeal required by Rule 3 shall be filed with
the clerk of the trial court within 30 days after the
date of entry of the judgment or order appealed from.
However, when a judgment or order is entered in a
statutory forcible entry or unlawful detainer action,
the notice of appeal required by Rule 3 shall be filed
with the clerk of the trial court within 10 days after
the date of entry of the judgment or order appealed
from.
(b) Motions post judgment or order. If a timely
motion under the Utah Rules of Civil Procedure is
filed in the trial court by any party (1) for judgment
under Rule 50(b); (2) under Rule 52(b) to amend or
make additional findings of fact, whether or not an
alteration of the judgment would be required if the
motion is granted; (3) under Rule 59 to alter or
amend the judgment; or (4) under Rule 59 for a new
trial, the time for appeal for all parties shall run from
the entry ofthe order denying a new trial or granting
or denying any other such motion. Similarly, if a
timely motion under the Utah Rules of Criminal Procedure is filed in the trial court by any party (1) under Rule 24 for a new trial; or (2) under Rule 26 for an
order, after judgment, affecting the substantial rights
of a defendant, the time for appeal for all parties shall
run from the entry ofthe order denying a new trial or
granting or denying any other such motion. A notice
of appeal filed before the disposition of any of the
above motions shall have no effect. A new notice of
appeal must be filed within the prescribed time measured from the entry of the order of the trial court
disposing of the motion as provided above.
(c) Filing prior to entry of judgment or order.
Except as provided in paragraph (b) of this rule, a
notice of appeal filed after the announcement of a
decision, judgment, or order but before the entry of
the judgment or order of the trial court shall be
treated as filed after such entry and on the day
thereof.
(d) Additional or cross-appeal. If a timely notice
of appeal is filed by a party, any other party may file
a notice of appeal within 14 days after the date on
which the first notice of appeal was filed, or within
the time otherwise prescribed by paragraph (a) of this
rule, whichever period last expires.
(e) Extension of time to appeal. The trial court,
upon a showing of excusable neglect or good cause,
may extend the time for filing a notice of appeal upon
motion filed not later than 30 days after the expiration of the time prescribed by paragraph (a) of this
rule. A motion filed before expiration of the prescribed time may be ex parte unless the trial court
otherwise requires. Notice of a motion filed after expiration of the prescribed time shall be given to the
other parties in accordance with the rules of practice
of the trial court. No extension shall exceed 30 days
past the prescribed time or 10 days from the date of
entry of the order granting the motion, whichever
occurs later.
Rule 5. Discretionary appeals from interlocutory orders.
(a) Petition for permission to appeal. An appeal
from an interlocutory order may be sought by any

Rule 6
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party by filing a petition for permission to appeal Rule 6. Bond for costs on appeal.
Except in a criminal case, at the time of filing the
from the interlocutory order with the clerk of the appellate court with jurisdiction over the case within 20 notice of appeal, the appellant shall file with the nodays after the entry of the order of the trial court, tice a bond for costs on appeal, unless the bond is
with proof of service on all other parties to the action. waived in writing by the adverse party, or unless an
A timely appeal from an order certified under Rule affidavit as provided for in Section 21-7-3, Utah Code
54(b), Utah Rules of Civil Procedure, that the appel- Ann. 1953 as amended, is filed. The bond shall be in
late court determines is not final may, in the discre- the sum of at least $300.00 or such greater amount as
tion of the appellate court, be considered by the appel- the trial court may order on motion of the appellee to
late court as a petition for permission to appeal an ensure payment of costs on appeal. No separate bond
interlocutory order. The appellate court may direct for costs on appeal is required when a supersedeas
the appellant to file a petition that conforms to the bond is filed. The bond on appeal shall be with sufficient sureties and shall be conditioned to secure payrequirements of paragraph (c) of this rule.
(b) Fees and copies of petition. For a petition ment of costs if the appeal is dismissed or the judgpresented to the Supreme Court, the petitioner shall ment affirmed, or of such costs as the appellate court
file with the Clerk of the Supreme Court an original may award if the judgment is modified. The adverse
party may except to the sufficiency of the sureties in
and five copies of the petition, together with the fee
accordance with the provisions of Rule 62(i), Utah
required by statute. For a petition presented to the Rules of Civil Procedure.
Court of Appeals, the petitioner shall file with the
Clerk of the Court of Appeals an original and four Rule 7. Security: Proceedings against sureties.
copies of the petition, together with the fee required
Whenever these rules require or permit the giving
by statute. If an order is issued authorizing the ap- of security by a party, and security is given in the
peal, the clerk of the appellate court shall immedi- form of a bond or stipulation or other undertaking
ately give notice of the order by mail to the respective with one or more sureties, each surety must consent
parties and shall transmit a certified copy of the or- therein to the exercise of personal jurisdiction by the
der, together with a copy of the petition and filing fee, trial court and must irrevocably appoint the clerk of
to the trial court where the petition and order shall that court as an agent upon whom any papers affectbe filed in lieu of a notice of appeal.
ing liability on the bond or undertaking may be
(c) Content of petition. The petition shall con- served. The sureties' liability may be enforced on motain:
tion without the necessity of an independent action.
( D A statement of the facts necessary to an The motion and such notice of the motion as the trial
understanding of the controlling question of law court prescribes may be served on the clerk of the
determined by the order sought to be reviewed; trial court, who shall forthwith mail copies to the
(2) A statement of the question of law and a sureties if their addresses are known.
demonstration that the question was properly
raised before the trial court and ruled upon;
Rule 8. Stay or injunction pending appeal.
(a) Stay must ordinarily be sought in the first
(3) A statement of the reasons why an immediate interlocutory appeal should be permitted; and instance in trial court; motion for stay in appel(4) A statement of the reason why the appeal late court. Application for a stay of the judgment or
may materially advance the termination of the order of a trial court pending appeal, or disposition of
a petition under Rule 5, or for approval of a superselitigation.
(5) The petition shall include a copy of the or- deas bond, or for an order suspending, modifying, reder of the trial court from which an appeal is storing, or granting an injunction during the pensought and any related findings of fact, conclu- dency of an appeal must ordinarily be made in the
first instance in the trial court. A motion for such
sions of law and opinion.
(d) Answer. Within 10 days after service of the relief may be made to the appellate court, but the
petition, any other party may file an answer in oppo- motion shall show that application to the trial court
sition or concurrence. An original and seven copies of for the relief sought is not practicable, or that the
trial court has denied an application, or has failed to
the answer shall be filed in the Supreme Court. An afford the relief which the applicant requested, with
original and four copies shall be filed in the Court of the reasons given by the trial court for its action. The
Appeals. The petition and any answer shall be sub- motion shall also show the reasons for the relief remitted without oral argument unless otherwise or- quested and the facts relied upon, and if the facts are
dered.
subject to dispute, the motion shall be supported by
(e) Grant of permission. An appeal from an inter- affidavits or other sworn statements or copies thereof.
locutory order may be granted only if it appears that With the motion shall be filed such parts of the record
the order involves substantial rights and may materi- as are relevant. Reasonable notice of the motion shall
ally affect the final decision or that a determination be given to all parties. The motion shall be filed with
of the correctness of the order before final judgment the clerk and normally will be considered by the
will better serve the administration and interests of court, but in exceptional cases where such procedure
justice. The order permitting the appeal may set forth would be impracticable due to the requirements of
the particular issue or point of law which will be con- time, the application may be considered by a single
sidered and may be on such terms, including the fil- justice or judge of the court.
ing of a bond for costs and damages, as the appellate
(b) Stay may be conditioned upon giving of
court may determine. If the petition is granted, the bond. Relief available in the appellate court under
appeal shall be deemed to have been docketed by the this rule may be conditioned upon the filing of a bond
granting of the petition, and all proceedings subse- or other appropriate security in the trial court.
quent to the granting of the petition shall be as, and
(c) Stays in criminal cases. Stays in criminal
within the time required, for appeals from final judg- cases pending appeal are governed by Rule 27 U.R.
Crim.P.
ments.
(Amended effective October 1, 1992; July 1, 1994.) (Amended effective October 1, 1992.)
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(3) To reverse the order or judgment which is
the subject of review on the basis of manifest
error.
(b) Number of copies; form of motion. An original and seven copies of a motion made pursuant to
this rule shall be filed with the Clerk of the Supreme
Court. An original and four copies shall be filed with
the Clerk of the Court of Appeals. The motion shall
be in the form prescribed by Rule 23.
(c) Filing of response. The party moved against
shall have 10 days from the service of such a motion
in which to file a response. An original response and
seven copies shall be filed in the Supreme Court. An
original response and four copies shall be filed in the
Court of Appeals.
(d) Submission of motion; suspension of further proceedings. Upon the filing of a response or
the expiration of time therefor, the motion shall be
submitted to the court for consideration and an appropriate order. The time for taking other steps in the
appellate procedure is suspended pending disposition
of a motion to affirm or reverse or dismiss.
(e) Ruling of court. The court, upon its own motion, and on such notice as it directs, may dismiss an
appeal or petition for review if the court lacks jurisdiction; or may summarily affirm the judgment or
order which is the subject of review, if it plainly appears that no substantial question is presented; or
may summarily reverse in cases of manifest error.
(f) Deferral of ruling. As to any issue raised by a
motion for summary disposition, the court may defer
its ruling until plenary presentation and consideration of the case.
Rule 11. The record on appeal.
(a) Composition of the record on appeal. The
original papers and exhibits filed in the trial court,
the transcript of proceedings, if any, the index prepared by the clerk of the trial court, and the docket
sheet, shall constitute the record on appeal in all
cases. A copy of the record certified by the clerk of the
trial court to conform to the original may be substituted for the original as the record on appeal. Only
those papers prescribed under paragraph (d) of this
rule shall be transmitted to the appellate court.
(b) Pagination and indexing of record.
(1) Immediately upon filing of the notice of appeal, the clerk of the trial court shall securely
fasten the record in a trial court case file, with
collation in the following order:
(A) the index prepared by the clerk;
(B) the docket sheet;
(C) all original papers in chronological order;
(D) all published depositions in chronological order; and
(E) all transcripts prepared for appeal in
chronological order.
(2) (A) The clerk shall mark the bottom right
corner of every page of the collated record
with a sequential number using one series of
numerals for the entire record.
(B) If a supplemental record is forwarded
to the appellate court, the clerk shall collate
the papers, depositions, and transcripts of
the supplemental record in the same order as
the original record and mark the bottom
right corner of each page of the collated supplemental record with a sequential number
beginning with the number next following
the number of the last page of the original
record.
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(3) The clerk shall prepare a chronological
index of the record. The index shall contain a
reference to the date on which the paper was filed
in the trial court and the starting page of the
record on which the paper will be found.
(4) Clerks of the trial and appellate courts
shall establish rules and procedures for checking
out the record after pagination for use by the
parties in preparing briefs for an appeal or in
preparing or briefing a petition for writ of certiorari.
(c) Duty of appellant After filing the notice of
appeal, the appellant, or in the event that more than
one appeal is taken, each appellant, shall comply
with the provisions of paragraphs (d) and (e) of this
rule and shall take any other action necessary to enable the clerk of the trial court to assemble and transmit the record. A single record shall be transmitted.
(d) Papers on appeal.
(1) Criminal cases. All of the papers in a
criminal case shall be included by the clerk of the
trial court as part of the record on appeal.
(2) Civil cases. In all civil cases, the papers to
be transmitted shall consist of the following.
(A) Civil cases with short records. In
civil cases where all the papers, excluding
any transcripts, total fewer than 300 pages,
all of the papers will be transmitted to the
appellate court upon completion of the filing
of briefs. In such cases, the appellant shall
serve upon the clerk of the trial court, simultaneously with the filing of appellant's reply
brief, notice of the date on which appellant's
reply brief was filed. If appellant does not
intend to file a reply brief, appellant shall
notify the clerk of the trial court of that fact
within 30 days of the filing of appellee's
brief.
(B) AD other civil cases. In all other civil
cases where the papers, excluding any transcripts, are or exceed 300 pages, all parties
shall file with the clerk of the trial court,
within 10 days after briefing is completed, a
joint or separate designation of those papers
referred to in their respective briefs. Only
those designated papers and the following, to
the extent applicable, shall be transmitted to
the clerk of the appellate court by the clerk
of the trial court:
(i) the pleadings as defined in Rule
7(a), Utah Rules of Civil Procedure:
(ii) the pretrial order, if any;
(iii) the final judgment, order, or interlocutory order from which the appeal
is taken;
(iv) other orders sought to be reviewed, if any;
(v) any supporting opinion, findings
of fact or conclusions of law filed or delivered by the trial court;
(vi) the motion, response, and accompanying memoranda upon which the
court rendered judgment, if any;
(vii) jury instructions given, if any;
(viii) jury verdicts and interrogatories, if any;
(ix) the notice of appeal.
(3) Agency cases. Where all papers in the
agency record total fewer than 300 pages, the
agency shall transmit all papers to the appellate
court. Where all papers in the agency record total
300 or more pages, the parties shall, within 10
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days after briefing is completed, file with the
agency a joint or separate designation of those
papers necessary to the appeal. The agency shall
transmit those designated papers to the appellate
court. Instead of filing all papers or designated
papers, the agency may, with the approval of the
court, file only the chronological index of the
record or of such parts of the record as the parties
may designate. All parts of the record retained
by the agency shall be considered part of the
record on review for all purposes.
(e) The transcript of proceedings; duty of appellant to order; notice to appellee if partial transcript is ordered.
(1) Request for transcript; time for filing.
Within 10 days after filing the notice of appeal,
the appellant shall request from the reporter a
transcript of such parts of the proceedings not
already on file as the appellant deems necessary.
The request shall be in writing, and, within the
same period, a copy shall be filed with the clerk
of the trial court and the clerk of the appellate
court. If the appellant desires a transcript in a
compressed format, appellant shall include the
request for a compressed format within the request for transcript. If no such parts of the proceedings are to be requested, within the same
period the appellant shall file a certificate to that
effect with the clerk of the trial court and a copy
with the clerk of the appellate court. If there was
no reporter but the proceedings were otherwise
recorded, the appellant shall request from a court
transcriber certified in accordance with the rules
and procedures of the Judicial Council a transcript of such parts of the proceeding not already
on file as the appellant deems necessary. By stipulation of the parties approved by the appellate
court, a person other than a certified court transcriber may transcribe a recorded hearing. The
clerk of the appellate court shall, upon request,
provide a list of all certified court transcribers.
The transcriber is subject to all of the obligations
imposed on reporters by these rules.
(2) Transcript required of all evidence regarding challenged finding or conclusion. If
the appellant intends to urge on appeal that a
finding or conclusion is unsupported by or is contrary to the evidence, the appellant shall include
in the record a transcript of all evidence relevant
to such finding or conclusion. Neither the court
nor the appellee is obligated to correct appellant's deficiencies in providing the relevant portions of the transcript.
(3) Statement of issues; cross-designation
by appellee. Unless the entire transcript is to be
included, the appellant shall, within 10 days after filing the notice of appeal, file a statement of
the issues that will be presented on appeal and
shall serve on the appellee a copy of the request
or certificate and a copy of the statement. If the
appellee deems a transcript of other parts of the
proceedings to be necessary, the appellee shall,
within 10 days after the service of the request or
certificate and the statement of the appellant,
file and serve on the appellant a designation of
additional parts to be included. Unless within 10
days after service of such designation the appellant has requested such parts and has so notified
the appellee, the appellee may within the following 10 days either request the parts or move in
the trial court for an order requiring the appellant to do so.

Rule 12

(4) Payment of reporter. At the time of the
request, a party shall make satisfactory arrangements with the reporter or transcriber for payment of the cost of the transcript.
(f) Agreed statement as the record on appeal.
In lieu of the record on appeal as defined in paragraph (a) of this rule, the parties may prepare and
sign a statement of the case, showing how the issues
presented by the appeal arose and were decided in the
trial court and setting forth only so many of the facts
averred and proved or sought to be proved as are essential to a decision of the issues presented. If the
statement conforms to the truth, it, together with
such additions as the trial court may consider necessary fully to present the issues raised by the appeal,
shall be approved by the trial court. The clerk of the
trial court shall transmit the statement to the clerk of
the appellate court within the time prescribed by
Rule 12(b)(2). The clerk of the trial court shall transmit the index of the record to the clerk of the appellate court upon approval of the statement by the trial
court.
(g) Statement of evidence or proceedings when
no report was made or when transcript is unavailable. If no report of the evidence or proceedings
at a hearing or trial was made, or if a transcript is
unavailable, the appellant may prepare a statement
of the evidence or proceedings from the best available
means, including recollection. The statement shall be
served on the appellee, who may serve objections or
propose amendments within 10 days after service.
The statement and any objections or proposed amendments shall be submitted to the trial court for settlement and approval and, as settled and approved,
shall be included by the clerk of the trial court in the
record on appeal.
(h) Correction or modification of the record. If
any difference arises as to whether the record truly
discloses what occurred in the trial court, the difference shall be submitted to and settled by that court
and the record made to conform to the truth. If anything material to either party is omitted from the
record by error or accident or is misstated, the parties
by stipulation, the trial court, or the appellate court,
either before or after the record is transmitted, may
direct that the omission or misstatement be corrected
and if necessary that a supplemental record be certified and transmitted. The moving party, or the court
if it is acting on its own initiative, shall serve on the
parties a statement of the proposed changes. Within
10 days after service, any party may serve objections
to the proposed changes. All other questions as to the
form and content of the record shall be presented to
the appellate court.
(Amended effective October 1, 1992; July 1, 1994.)
Rule 12. Transmission of the record.
(a) Duty of reporter to prepare and file transcript; request for enlargement of time; notice to
appellate court.
(1) Upon receipt of a request for a transcript,
the reporter shall file with the clerk of the appellate court an acknowledgment that the request
has been received, the date of its receipt, and
whether satisfactory arrangements for payment
have been made. The transcript shall be completed and filed within 30 days of receipt of the
request.
(2) The reporter may request from the trial
court administrator an enlargement of time in
which to file the transcript. The request for enlargement of time shall be in writing. If filed
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This matter is before the court on a petition for
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IT IS HEREBY ORDERED that the petition is granted.
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